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OPINION BELOW.

The opinion of the district court is reported at 102

F. Supp. 430.

JURISDICTION.

This is a suit to recover taxes paid under protest

and to have declared invalid the statute under which

they were imposed, i.e., the Alaska Property Tax

Act, Chapter 10, Session Laws of Alaska 1949, as



amended. On July 8, 1952, judgment was entered

declaring the Act to be valid and dismissing appel-

lants' complaints (R. 68). An appeal was taken on

August 4, 1952, by filing with the district court notice

of appeal (R. 71). The jurisdiction of the district

court rests on the Act of June 6, 1900, 31 Stat. 322,

as amended, 48 USCA §101; the jurisdiction of this

court, on §1291 of the new Federal Judicial Code.

QUESTION PRESENTED.

Whether the Alaska Property Tax Act is a valid

exercise of the taxing power of the Territory of

Alaska.

STATUTES INVOLVED.

The pertinent portions of the statutes involved are

set out in the Appendix, infra, pp. i-xxix.

STATEMENT.

This is appellants' second attempt to have declared

invalid the Alaska Property Tax Act, Chapter 10,

Session Laws of Alaska 1949, as amended by Chap-

ter 88, Session Laws of Alaska 1949. Their first effort

was successful in the district court in the Fourth

Judicial Division at Fairbanks, Alaska, Hess et al.

V. Mullaney, 91 F. Supp. 139; but the judgment en-

tered there was reversed by this court on the ground



that an injunction had been improvidently granted.

The question as to the validity of the Act was not

discussed. Mullaney v. Hess, et al., 189 F. 2d 417.

Following this decision, appellants paid under pro-

test their Territorial property taxes and then com-

menced this action to recover them, assailing again

the validity of Chapter 10 (R. 3, 20). Trial was had

on January 23, 1952 (R. 110), and on February 18,

1952, the district court rendered its written opinion

holding the Act to be valid in its entirety (R. 39).

Findings of fact and conclusions of law were filed

in accordance with this opinion (R. 55), and on July

8, 1952, judgment and decree was entered declaring

Chapter 10, Session Laws of Alaska 1949, as amended,

to be a valid Act of the Legislature of the Territory

of Alaska, and dismissing appellants' complaints (R.

68). Appellants filed their notice of appeal on Au-

gust 4, 1952, (R. 71).

SUMMARY OF ARGUMENT.

I.

1. The provisions of Section 4 of Chapter 10

which provide that the Territorial one per cent levy

upon property within cities and school districts shall

be ''assessed, collected and enforced in the manner

prescribed by the property tax law of the munici-

pality or district," incorporate into the Territorial

statute only the mechanical or procedural aspects of



the local laws. The substantive provisions of Chapter

10 apply uniformly throughout the Territory, whether

property is located within or outside of the munici-

palities or districts. Hence, true uniformity is

achieved, for the substantive parts of the act, and

not the procedural, affect the ultimate burden of the

tax imposed; and it is uniformity in the burden, and

not in the methods of imposing it, that is essential

under constitutional requirements of uniformity and

equality. Tappan v. Merchants^ National Bank, 19

Wall. 490, 505.

2. There is absolutely no basis for appellants'

repeated assertion, upon which almost their entire

case rests, that property within municipalities and

districts is exempt from the Territorial tax. Chapter

10 is mandatory in levying the tax upon all property

in the Territory of Alaska, and no discretion is

vested in the governing bodies of the local districts

to assess and collect or not to assess and collect such

tax.

Neither does it constitute the granting of exemp-

tions that the cities and districts are permitted to

retain the proceeds of the Territorial levy on prop-

erty within their boundaries. It has always been a

matter within the competency of the legislature as

to how public funds are to be allocated. General

American Tank Car Corp. v. Bay, 270 U. S. 367, 372.

Exemptions from taxation must be granted by law

and cannot rest upon mere ambiguity or implications.

United States v. Stewart, 311 U. S. 60, 71.
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1. Section 11 of the act conforms precisely to the

mandate of the Organic Act, i.e., that assessments

shall be according to true and full value; and a

statutory specification of things that an assessor must

consider in determining such value does not provide

a standard of valuation not based upon true and full

value. Moreover, in the absence of a showing by ap-

pellants that they have suffered by reason of a sys-

tematic imdervaluation of certain property in the

Territory and that this resulted from the provisions

of Section 11, it cannot be held that this section of

the statute has violated uniformity requirements.

Charleston Association v. Anderson, 324 U. S. 182,

190-191.

2. The lack of an overall Territorial board of

equalization to equalize assessments as between the

several judicial divisions in Alaska does not contra-

vene standards of uniformity and equality, for there

has been no showing of a systematic and intentional

undervaluation of some, but not all, of the taxed

property in the Territory, to the prejudice of appel-

lants. Southern Railway Co. v. Watts, 260 U. S. 519,

526.

III.

1. A reasonable construction of the statutory

valuation of certain kinds of mining claims in Sec-

tion 3 of the act, i.e., "$500.00 per each 20 acres or

fraction of each such claim", is that each individu-

ally-owned mining claim, whether placer or lode, and

I



each 20 acres of an association placer claim, has been

valued at $500.00. This is in complete accord with

the amendment to Section 9 of the Organic Act (48

USCA §78), where Congress has permitted such

claims to be valued at a flat rate to be fixed by the

legislature.

2. It does not establish a lack of uniformity that

the legislature has valued at a flat rate only those

unpatented mining claims which are unimproved

and nonproductive, for Congress has not required

that all unpatented mining claims be so valued, but

only those that are unimproved. This is exactly what

is accomplished by Chapter 10.

Nor is there any departure from Congressional

policy because unpatented mining claims that are

producing are not included in this statutory valua-

tion. The ''flat rate" rule was one prescribed out of

necessity (see 1948 U. S. Code Congressional Serv-

ice, pp. 1684-1685), and should not be extended to

cover a case clearly not within the reason for the

rule. Such a case exists with respect to producing

claims, since the value of such claims can be deter-

mined from the income which they produce.

lY.

1. Under a reasonable construction of Chapter 88,

Session Laws of Alaska 1949, which amends Chapter

10, it is clear that the legislature has adopted a classi-

fication of boats and vessels engaged in marine serv-

ice on a commercial basis, i.e., that a boat of less

than 5 net tons and more than $2,000 in value is



taxed at a flat rate of $20.00. Appellants' claims of

invalidity in this legislative arrangement must fail;

for they have made no attempt to show that the

classification in principle or in practical operation

discriminates against them, General American Tank
Car Corp. v. Bay, 270 U. S. 367, 373, 375, or that

within the class, there are differences in tax burdens

that are substantial, arbitrary and capricious. Law-

rence V. State Tax Commission, 286 IT. S. 276, 284.

2. Nor has the requirement of ''true and full

value" (48 USCA §78) been disregarded in this

classification; for even if the amount of tax paid by

owners of such boats is less than that paid by owners

of other property, this only means that the former

are taxed at a different percentage of true and full

value. See Greene v. Louisville i& I. R. Co., 244 U. S.

499, 515-516.

V.

Appellants' entire case must fall when this one

thing is considered: that they have utterly failed to

prove that the Alaska Property Tax Act in principle

or in practical operation constitutes a real and op-

pressive discrimination against them. This they must

show, and not merely that there are potential, hypo-

thetical inequalities. They have failed to sustain this

burden; hence, the presumption that the act is valid

must prevail. Metropolitan Co. v. Brownell, 294 U. S.

580, 584; Lawrence v. State Tax Commission, 286

U. S. 276, 283.
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ARGUMENT.

PRELIMINARY CONSIDERATIONS.

Although the Alaska Legislature has never lacked

the power to impose ad valorem taxes upon all prop-

erty in the Territory, the first exercise of this author-

ity was made in 1949 when the Alaska Property Tax

Act was enacted. Until then only municipalities^,

school districts^, and public utility districts^ directly

taxed property within their boundaries, and all other

real and personal property in the Territory remained

untaxed. %

Chapter 10, Session Laws of Alaska 1949, levies

upon all real and personal property in the Territory

a tax of 1% of the true and full value of such prop-

erty, grants certain exemptions, and contains the

usual provisions relating to valuation, assessment,

equalization and collection. The provisions which are

particularly relevant as far as the issues in this case

are concerned are:

1. Section 3, which fixes the assessed value of par-

ticular types of mining claims at '^ $500.00 per each

20 acres or fraction of each such claim";

2. Section 4, which places upon municipalities,

school and public utility districts the duty of assess-

ing, collecting and enforcing the Territorial levy ^'in

the manner prescribed by the property tax law of

5 §16-1-35, Ninth, Alaska Compiled Laws Annotated, 1949, as

amended by Chapter 38, Session Laws of Alaska 1949, and Chap-

ter 47, Session Laws of Alaska 1951. See also Alaska Organic Act,

§9, 48 USCA §44.

2 §§37-3-23, 37-3-53 Alaska Compiled Laws Annotated 1949.

3§49-2-28 Alaska Compiled Laws Annotated 1949.
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the municipality or district", and furthermore, per-

mits these political subdivisions of the Territory to

retain the tax so collected;

3. Section 5, which provides that the Territorial

levy upon all property outside of the boundaries of

municipalities, school and public utility districts shall

be ^'assessed, collected and enforced as provided" in

Chapter 10;

4. Section 11, which pertains to valuation; and

5. Section 43, where boards of assessment and

equalization are established.

In addition, there is the amendment to Section 3 of

the Act, contained in Chapter 88, Session Laws of

Alaska 1949, where an alternative rate of tax, either

on the basis of value or tonnage, is established for

boats or vessels engaged in marine service on a com-

mercial basis.

It is principally upon these sections that appellants

base their claims (1) that the statute is so lacking in

uniformity as to contravene Section 9 of the Alaska

Organic Act (37 Stat. 514, as amended, 48 USCA
§78), the Fifth and Fourteenth Amendments to the

United States Constitution, and the Civil Rights Act

(8 USCA §41) ; (2) that the provisions for valuing

mining claims are so ambiguous as not to be suscep-

tible of reasonable construction; and (3) that the

tax on boats is not according to value as required by

Section 9 of the Alaska Organic Act.

With respect to the charge that the entire statute

violates uniformity requirements—this being appel-
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lants' chief contention—appellee's argiunent will pro-

ceed upon the theory that uniformity as required by

the Alaska Organic Act is not contravened if the

statute does not violate the equal protection clause

of the Fourteenth Amendment, for both provisions

are identical to the extent that they require equality

and uniformity in taxation. Alaska Steamship Co. v,

Miillaney, 180 F. 2d 805, 817-818; Fox v. Standard

Oil Co., 294 U.S. 87, 102 ; Lake Superior Iron Mines

V. Lord, 271 U.S. 577, 581.^

I. THE ULTIMATE BURDEN OF THE TAX LEVIED BY CHAPTER
10 IS UNIFORM THROUGHOUT THE TERRITORY OF ALASKA.

Appellants' first contention, that the whole of

Chapter 10 is invalid because of certain parts of Sec-

tion 4, may be conveniently divided into the following

two sub-arguments:

1. That the provision placing upon the munici-

palities and school and public utility districts in

Alaska the duty of assessing, collecting and enforcing

the Territorial levy within their boundaries "in the

manner prescribed by the property tax law of the

municipality or district," incorporates by reference

into the Territorial statute all of the diverse ordi-

nances and resolutions of the many cities and dis-

tricts in the Territory, and that such diversity results

in a lack of uniformity in the Territorial tax; and

^See also Matthews, The. Function of Constitutional Provisions

Requiring Uniformity in Taxation, 38 Kentucky Law Journal, pp.

65-66 (Nov. 1949) ; ibid. pp. 203-204 (Jan. 1950) ; ibid. pp. 516-

526 (May 1950).



11

2. That the provision permitting the municipali-

ties and districts to retain the funds so collected for

their own purposes, together with the fact that at

least one municipality has arbitrarily refused to col-

lect the Territorial tax (R. 75-76), amounts to a vir-

tual exemption of the property within such district,

with a resulting burden on other property, thus mak-

ing the tax not uniform throughout the Territory.

1. The use of existing* municipal and district tax laws does not

invalidate the Act.

Constitutional requirements of equality and uni-

formity as they relate to the exercise of the taxing

power have for their object the achieving of substan-

tial fairness in taxation and substantial equality in

the distribution of the burden of government among

those who enjoy its benefits. Welch v. Henry, 305

U.S. 134, 144. It is uniformity in the burden of a

tax, not in the method of imposing the burden, that

is essential; if the former is attained, there is no

necessity that the methods or procedures through

which the ultimate burden is imposed be tested

against these constitutional standards. See Tappan

V. Merchants' Nat'l. Bank, 19 Wall. 490, 505; Con-

cordia Ins. Co. V. Illinois, 292 U.S. 535, 547 ; Charles-

ton Assn. V. Alderson, 324 U.S. 182, 190; 1 Cooley,

Taxation, 4th Ed., §§260, 299, 303-304, 308.

There should, therefore, be drawn a distinction

between (a) those provisions of a taxing statute that

directly determine the incidence or amount of tax to

be paid, and which might be deemed ''substantive";



12

and (b) those which apply merely to the methods or

procedures governing the levy, assessment and col-

lection of the tax, which can be referred to as ''ad-

ministrative" provisions. The former are those that

determine the amount of tax actually to be paid, in-

cluding the definition of property subject to taxation

and property exempt therefrom; the standard of

valuation, the date the tax is payable, the amount of

discount, if any, for payment before a specified time

;

when the tax becomes delinquent; the rate of interest

upon unpaid taxes; and the character and extent of

the lien with respect to unpaid taxes. The "adminis-

trative" provisions, on the other hand, are those

which pertain to the mechanics of tax procedure,

such as: receiving and reviewing tax returns; com-

puting the dollar amount to be assessed against each

parcel or property; placing the required data upon

tax rolls; presenting the tax roll to the proper au-

thorities for equalization ; hearings upon equalization

;

certification to the proper collecting officer; giving

of notices to taxpayers; receiving of tax payments

and issuance of receipts; transmittal or deposit of

the funds collected; and taking steps to enforce pay-

ment, such as foreclosure of liens.

If these differences are kept in mind, then with

respect to Chapter 10 uniformity in its true sense

will be attained if the substantive provisions of the

Act are applicable to all property in the Territory

upon which the 1% Territorial tax is levied. The

fact that with respect to different pieces of property

with equal value—one located within a municipality
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and one without—there may be different methods in

the mechanics of assessing and collecting the tax,

would not constitute a denial to any taxpayer of the

equal protection of the laws; for these things will

have no real effect upon the degree of burden of

taxation ultimately imposed and thus need not be

tested against standards of equality and uniformity.

The procedural aspects may vary so long as the sub-

stantive features of the Act apply uniformly through-

out the Territory. This is exactly what is accom-

plished by Chapter 10.

(a) There is, first of all, ample practical justifica-

tion for such a two-fold classification of the provisions

of tax laws. Reasonably, it must have been the objec-

tive of the Legislature to utilize the existing munici-

pal and school district property tax machinery and

thus avoid unnecessary duplication in tax collection

agencies. And this is not a novel idea. Local author-

ities are extensively used in the States for adminis-

tration and collection of state-levied property taxes.

It is, in fact, the best possible means of avoiding

duplication in administration to utilize the municipal

and school district authorities and their procedures

of assessment, collection and enforcement to the

fullest extent possible, applying the same procedures

as are applicable to locally levied property taxes but

using the uniform statutorily-specified rules to deter-

mine what property in the city or district is taxable,

the amount of tax dollars owed, and the interest and

lien provisions applicable with respect to the Terri-

torially-levied tax in event of its non-payment. This,
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as in the case of the Alaska Legislature making its

income tax machinery conform to the Federal statute,

does indeed

^'.
. . make sense . . . and makes for convenience

to the taxpayer and for simplicity of administra-

tion." {Alaska Steamship Co. v. Mullaney, 180 F.

2d 805, 816.)

(b) Secondly, there is no reason why the substan-

tive provisions of the Act should not and do not apply

to the Territorial tax levied by Section 3 upon all

property in the cities and school districts. Section 6,

which deals with exemptions; Section 7, which pro-

vides that returns shall be based on values existing

as of January 1 of each year ; Section 11, which deals

with valuation and which provides, among other

things, that
'

' property shall be assessed at its full and

true value in money" as of January 1 of the assess-

ment year; Section 13, which makes provisions as to

whom property shall be assessed; Section 32, which

provides for the time of payment of the tax; Section

34, which creates a lien, and Section 42, which pro-

vides for recovery of unpaid liens; and Section 35,

which deals with interest on delinquent taxes—all of

these sections of Chapter 10 speak in general terms

of "property", of "taxes", of "assessment of prop-

erty", of "the taxation of property", and of "taxes

assessed upon property", and very clearly do not

draw any distinction or leave room for inference for

any distinction between "taxes" and "property" de-

pending upon the location of property within or with-

out the cities and school districts. Obviously then
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the "property" and "taxes" referred to in these pro-

visions of the Act are those referred to in Section 3,

i.e., all property in the Territory, regardless of its

geographical location, upon which the uniform 1%
Territorial levy is imposed. Hence, these substantive

provisions of the Act apply equally and uniformly

within and outside of municipalities and school dis-

tricts.

(c) Finally, Section 4(c) of the Act provides in

part that

"Such cities may assess and collect an additional

tax on real and personal property situate in the

said cities not to exceed the amount allowed by
law, which tax shall be assessed and collected at

the same time and in the same manner as the

tax provided in Section 3 of this Act, which said

funds shall be used by said cities for general

municipal purposes."

This "additional tax" logically can have reference

only to the municipally-levied property tax authorized

under §16-1-35 (Ninth) Alaska Compiled Laws An-

notated 1949, as amended by Chapter 38, Session

Laws of Alaska 1949 and Chapter 47, Session Laws

of Alaska 1951. This provision of Section 4 must

then be considered in relation to the words in Sec-

"... assessed, collected and enforced in the man-
ner prescribed by the property tax law of the

municipality or district"

under each of the following two interpretations:



16

(1) that the legislature intended to incorporate only

the administrative or procedural and not the substan-

tive provisions of the property tax laws of the cities

and school districts ; or

(2) that the legislature intended to incorporate by

reference all of the provisions of the property tax

laws of the cities and school districts, both procedural

and substantive.

If interpretation (2) is correct, as appellants allege,

then there would be no reasonable explanation for the

inclusion of that portion of Section 4 above quoted,

for even in the absence of such provision, the ''addi-

tional" municipally-levied property tax would natu-

rally be collected in the same manner as the Terri-

torial 1% levy; that is, according to both substantive

and procedural provisions of the city ordinances. On
the other hand, if (1) is the proper construction

—

and appellee insists that it is—only then is there any

reason at all for the inclusion in the Act of the above

quoted portion of Section 4. For if the 1% Terri-

torial levy within municipalities is governed by the

substantive provisions of Chapter 10 rather than

those of the local tax ordinances, then it is logical,

if not necessary, to provide that as to both of those

taxes the uniform substantive provisions of Chapter

10 should govern in order to achieve complete uni-

formity between the 1% Territorial levy and the

municipal levy. Thus, from reason alone it is clear

that in Section ^Tthe legislature incorporated by

reference only the procedural or mechanical pro-

visions of the local tax laws. It necessarily follows
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that the uniform substantive rules in Chapter 10 are

to be used in determining what property in a city or

school district is taxable, the amount of tax dollars

owed, and the interest and lien provisions applicable

in the event of non-payment of taxes.

There is then no justification for the assertions

made by appellants that with respect to property

located within municipalities and school districts and

property located outside those areas, there are dif-

ferent standards of valuation; that there is a differ-

ence in the rate of tax (Chapter 10 containing no

provision for rebates or discounts) ; that the dates

for valuation, payment of taxes and attachment of

liens are different; that there are differences in per-

sonal liability of taxpayers (again Chapter 10 con-

taining no provisions in this respect) ; that there are

different variations in exemptions allowed; that there

are different penalty and interest provisions; or that

there are differences as to the rights of redemption

provided. There are simply no such differences at

all, no matter where the property subject to the Ter-

ritorial 1% levy is located, for any such property is

subject to all of these provisions of Chapter 10 which

directly determine the ultimate burden to be imposed

upon the taxpayer. There are, of course, differences

depending upon the location of property with respect

to the mechanics of assessing, collecting and enforc-

ing the tax, but these things are merely administra-

tive and procedural and not substantive, and thus

have no real effect upon the attainment of equality

of the burden of the tax—this being the essence and
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the only requirement of uniformity. See Tappan v.

Merchant's National Bank, 19 Wall. 490, 505. There-

fore, the variations relied upon by appellants having

been eliminated because the same substantive pro-

visions of the Act are applicable to all property in

the Territory, it follows that Chapter 10 is perfectly

valid and satisfies all requirements of uniformity.

Moreover, the court should feel constrained to adopt

appellee's and not appellants' interpretation of the

law, since the larcor is more consistent with principles

of equality and uniformity and it is a fundamental

rule of law that the courts will adopt that construc-

tion of a statute which will uphold its validity. Cor-

poration Commission v. Lowe, 281 U.S. 431, 438;

Plymouth Coal Co. v. Pennsylvania, 232 U.S. 531,

546.

Nor is there any lack of uniformity because of the

possible failure of tax officials in the cities and dis-

tricts to apply the substantive provisions of the Act

in assessing, collecting and enforcing the Territorial

levy. A law, which under a proper and just inter-

pretation is consistent with principles of equality and

uniformity, cannot be held unconstitutional because

it may be improperly administered by those charged

with its execution. Michigan Central Rd. v. Potvers,

201 U.S. 245, 301.

2. Property within municipalities, school and public utility dis-

tricts is not exempt from the Territorial levy.

a. There can be no duobt that Chapter 10 is man-

datory in levying a tax upon all property in the

Territory, including that located within municipal-
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ities, school and public utility districts. The lan-

guage of Section 3 is clear and unequivocal:

''.
. . there is hereby levied ... a tax upon all

real property and improvements and personal

property in the Territory ..." (Emphasis
added.)

Furthermore, it would also seem clear that this would

have to be the case under the Organic Act, since

those portions of Section 9 which pertain to taxation

reasonably require that a property tax levied by the

Territorial Legislature must apply to all property

of the same class in the Territory (48 USCA §§78-

79).

It is also perfectly clear from the language of Sec-

tion 4 that this tax so levied within the municipalities

and districts must be assessed, collected and enforced

by these political subdivisions. Therefore, there is

simply no basis at all for appellants' claim that the

cities and districts are exempt from this tax. The

levy has been made by Chapter 10, and absolutely no

discretion is vested in the governing bodies of these

political subdivisions to decide whether or not they

will assess, collect and enforce the tax within their

areas.

The fact that some of the cities and districts may
have decided to ignore the express mandate of the

legislature as expressed in Chapter 10^, bears no rela-

tion to the question of whether the assessment and

^Note particularly the action of the Common Council of the

City of Fairbanks as evidenced by extracts from the Minutes of

its meetings of September 26 and October 10, 1949 (R. 75-76).

k.
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collection of the Territorial tax is at the discretion

of the local governing authorities. The statutory

language does not even remotely suggest that these

bodies have such independence; hence, their actions

in this respect cannot be explained or excused on the

basis of any ambiguity in the law. Neither can it be

said that this court in the preceding case® has given

affirmance to such a contention advanced by appel-

lants. All that this court did in that case was to

refer to the fact, as found by the district court, that

certain school districts and cities did not assess and

collect the Territorial tax^. The court did not even

imply that this failure resulted from permissive lan-

guage in the statute.

Therefore, the failure of local officials to fulfill the

duties imposed upon them by Chapter 10 can in no

way affect the validity of the Act or infringe upon

requirements of equality and uniformity. The legis-

lature had the right to assume that such persons

would properly discharge those duties. Michigan

Central Rd. v. Powers, 201 U.S. 245, 295; Cummings

V. Merchants' Nat'l Bank, 101 U.S. 153, 161.

b. It is not the granting of an exemption, nor does

it establish that the Act is not imiform, that Section 4

permits the municipalities and districts to retain the

Territorial tax collected from within those areas. The

legislature has made it mandatory that this tax be

levied, assessed and collected within the boundaries

of these political subdivisions ; and since it is the bur-

mullaney v. Hess et at., 189 F. 2d 417.

"'Mullaney v. Hess et al., supra, p. 420.
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den of the tax that must be uniform, not the disposi-

tion of the proceeds, the retention of these funds by

the cities and districts cannot contravene constitu-

tional requirements. It has always been a matter

within the competency of the legislature as to how

public funds are to be allocated. General Ameri-

can Tank Car Corp. v. Day, 270 U.S. 367, 372;

Carmichael v. Southern Coal Co., 301 U.S. 495, 522-

525. Furthermore, the fact that the city or district

may reduce its own tax levy because it receives the

proceeds of the Territorial tax is entirely irrelevant.

The amount of the local property tax for local pur-

poses has always been at the discretion of the council

or board, and these bodies can, and always do, take

into consideration all revenue to be received from

other sources in determining their ad valorem levy.

The amount that the cities and districts will receive

from the Territorial tax may have a direct bearing

upon the amount of the local levy, but this does not

mean that property within those areas is exempt from

the Territorial tax.

Hence, under a true and proper construction of the

Act, property within municipalities, school and pub-

lic utility districts is subject to the 1% levy and is

in no sense of the word exempt therefrom. And even

if appellants were successful in casting some doubt

on this construction, they would still be unable to

support their contention; for exemptions from taxa-

tion must be expressly granted by law and cannot rest

upon mere ambiguity or implications. United States

V. Stewart, 311 U.S. 60, 71.
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II. NEITHER THE PROVISION RELATING TO VALUATION NOR
THE ABSENCE OF AN OVERALL BOARD OF EQUALIZATION «

CONTRAVENE UNIFORMITY REQUIREMENTS.
*

1. Section 11 of the Act, in stating that '^property

shall be assessed at its full and true value in money

. . .", conforms exactly to the mandate expressed by

Congress in the Organic Act^. The remainder of this

part of Chapter 10 does nothing more than specify

those things that must be considered by an assessor
^

when he determines true and full value, and does

not—as appellants insist—provide a standard of

valuation not based upon true and full value. The

fact that an assessor, in determining what property

is fairly worth in money uses as a guide the value

at which such property would generally be taken in

payment of a just debt by a solvent debtor, does not

establish that the property is not assessed according

to the standard prescribed by Congress. Perhaps

appellants could suggest other criteria that might

have been used in establishing assessable values, but

it does not follow from this that the method chosen

by the legislature is invalid. Moreover, appellants

have made no effort to show that there has been an

intentional and systematic undervaluation of property

other than theirs and that this resulted from the lan-

guage in Section 11. In the absence of such a show-

ing, it cannot be held that the provisions of that sec-

tion have in fact resulted in a systematic assessment

of property of other taxpayers in the Territory at less

s"All taxes shall be uniform upon the same class of subjects

. . . and the assessments shall be according to the true and full

value thereof ..." (Emphasis added.) Alaska Organic Act,

§9, 48 USCA §78.
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than true and full value, with a consequent lack of

uniformity in the statute. Southern Ry. Co. v. Watts,

260 U.S. 519, 526; Charleston Assn. v. Alderson, 324

U.S. 182, 190-191; Sunday Lake Iron Co. v. Wake-

field, 247 U.S. 350, 353.

2. Section 43 of Chapter 10 provides for a board

of equalization in each of the four judicial divisions

in the Territory. There is no provision, however, for

a Territorial board of equalization to equalize assess-

ments as between the several divisions, and this, ap-

pellants contend, violates requirements of equality

and uniformity.

There is nothing in the absence of such an overall

board that deprives appellants of any of their con-

stitutional rights. First of all, if a taxpayer in any

division, after having had full opportunity for a

hearing before his divisional board of equalization,^

feels aggrieved by that board's order, he has the right

of hearing de novo on appeal to the district court.^^

And this satisfies requirements of procedural due

process. Michigan Central Ed. v. Powers, 201 U.S.

245, 301-302; Mt. St. Mary's Cemetery v. Mullins, 248

U.S. 501, 506. Secondly, as far as equal protection

is concerned, the lack of a Territorial board of equal-

ization does not establish invalidity ;^^ moreover, there

has been no showing of a systematic and intentional

undervaluation of some but not all of the taxed prop-

9Chapter 10, Session Laws of Alaska 1949, §§23, 25, 27, 28.
loChapter 10, Session Laws of Alaska 1949, §31.
^michigan Centred Rd. v. Poivers, 201 U.S. 245, 301; Cum-

mings v. Merchant's Nat 'I Bank, 101 U.S. 153, 160-161.

k
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erty in the Territory, to the prejudice of appellants

—

a showing which appellants must make before it can

be held that standards of equality have been contra-

vened. Charleston Assn. v. Alderson, 324 U.S. 182,

190-191; Southern Ry. Co. v. Watts, 260 U.S. 519,

526.

III. THE STATUTORY VALUATION OF MINING CLAIMS IS

ENTIRELY CONSISTENT WITH THE REQUIREMENTS OF
THE ALASKA ORGANIC ACT.

By the Act of June 3, 1948, 62 Stat. 302, 48 USCA
§78, Congress amended Section 9 of the Alaska Or-

ganic Act to provide that:

'\
. . unpatented mining claims and nonproduc-

ing patented mining claims, which are also un-

improved, may be valued at the price paid the

United States therefor, or at a flat rate fixed

by the legislature, but if the surface ground is

used for other than mining purposes, and has a

separate and independent value for such other

purposes, or if there are improvements or ma-
chinery or other property thereon of such a char-

acter as to be deemed a part of the realty, then

the same shall be taxed according to the true and

full value thereof."

Following such authorization, the Territorial Legis-

lature in Section 3 of Chapter 10 made this provision

with respect to the valuation of mining claims:

"For the purposes of this section the assessed

value of unimproved, unpatented mining claims

which are not producing, and nonproducing pat-
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ented mining claims upon which the improve-

ments originally required for patent have become

useless through deterioration, removal or other-

wise, is hereby fixed at $500.00 per each 20 acres

or fraction of each such claim, except that if the

surface ground of any such claim is used for other

than mining purposes and has a separate and

independent value for such other purposes, the

valuation as pertains to such non-mining uses

and of improvements incidental to such uses shall

be according to the full and true value thereof."

Appellants urge that this provision is invalid for

these reasons: (1) the tax on mining claims is not

at a flat rate because the words "$500.00 per each 20

acres or fraction of each such claim" are so uncertain

and ambiguous as to be virtually meaningless; and

(2) the legislature has not valued all unpatented min-

ing claims at a flat rate, according to congressional

authorization, but only those that are unimproved

and nonproducing, thus contravening standards of

uniformity.

1. Although the words "$500.00 per each 20 acres

or fraction of each such claim" may at first glance

appear to be susceptible of more than one meaning,

consideration of the mining laws of the United States

and of the Territory will obviate any difficulty in

construction. With respect to placer claims, an indi-

vidual may locate a claim not exceeding 20 acres in

area;^^ in the case of association placer claims, one

12R.S. §§2329, 2331, as amended Mar. 3, 1891, 26 Stat. 1097,
30 USCA §35.
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person may join with another to locate a claim that

cannot exceed 40 acres/ ^ The maximum-sized lode

claim is approximately 20.6 acres in area.^*

In view of these facts, it is reasonably clear that

the Territorial Legislature intended by the use of

the above quoted words to value each individually-

owned mining claim, whether placer or lode, and each

20 acres of an association placer claim, at $500.00.

And this would be true even if a claim were less

than 20 acres—the words "or fraction of each such

claim" logically being construed as referring to a

claim that was smaller than, or a fraction of, the

maximum 20 acres allowed by law. This is in com-

plete accord with congressional authorization, for the

amendment to Section 9 of the Organic Act (48 USCA
§78) states that mining ''claims" may be valued at

a flat rate to be fixed by the legislature and makes

no specification as to their size. As far as is con-

cerned lode claims which may under law slightly

exceed 20 acres, the legislature was undoubtedly aware

of this fact and decided to disregard the excess; this

the court may also do under the maxim de minimis

non curat lex.

2. Because the Territory has not valued all unpat-

ented mining claims at a flat rate, but only those

that are unimproved and nonproductive, it does not

follow that this portion of Chapter 10 is lacking in

uniformity and therefore invalid. The reason is that

i3§47-3-88 Alaska Compiled Laws Annotated 1949.

14R.S. §2320, 30 USCA §23.

\
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Congress has not required, as appellants allege, that

all unpatented mining claims, regardless of whether

they are improved or not, must be valued at a flat

rate. It is clearly stated in this amendment to the

Organic Act (48 USCA §78) that unpatented mining

claims may be so valued provided there are no "im-

provements . . . thereon of such a character as to be

deemed part of the realty . . ."; if such improve-

ments do exist, then these claims are to be taxed

"according to the full and true value thereof." It is

obvious then that Congress has authorized the valua-

tion, at a flat rate, of "unimproved", unpatented

mining claims. And this is exactly what is accom-

plished under Section 3 of Chapter 10. The Terri-

torial Legislature, therefore, has done nothing more

than conform to the directives of Congress.

Nor is there any departure from congressional

policy because the Territorial Legislature has also

provided that unpatented mining claims shall not be

valued at a flat rate when they are producing. The

dominant theme in the requirement of uniformity in

Section 9 of the Organic Act is that all property shall

be assessed according to its full and true value. How-

ever, Congress reasonably departed from this require-

ment in recognition of the fact that with respect to cer-

tain categories of mining claims it would be impossible

to ascertain their actual value "... without utilizing

explorative techniques by competently trained engi-

neers." Senate Report No. 1272, May 12, 1948, 1948

U. S. Code Congressional Service, pp. 1684-1685.
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Thus, valuation at a flat rate is a rule pescribed out

of necessity and should not be extended to cover

a case clearly not within the reason for the rule.

Such a case exists where a claim is producing, since

the value of such claim bears a reasonable relation

to the income which it affords. There it is no longer

impossible to devise a formula by which the full and

true value of such property can be ascertained ; hence,

there is every reason not to extend the arbitrary flat-

rate rule but to adhere to the primary objective of

the Organic Act, i.e., to tax according to value. This

the Territorial Legislature has done, and in so doing

has only followed clearly defined congressional policy.

There is nothing unconstitutional in this.

IV. THE PROVISIONS FOR TAXATION OF BOATS AND
VESSELS ARE VALID.

Chapter 88, Session Laws of Alaska 1949, amends

Section 3 of Chapter 10 as follows:

''With respect to any boat or vessel engaged in

marine service on a commercial basis and subject

to the provisions of this Act, the owner of said

boat or vessel may elect:

"(a) To pay the tax levied hereunder on such

boat or vessel on the basis of the value thereof

as defined herein, or,

"(b) To pay $4.00 per net ton of such vessel's

registered tonnage, but in any event the amount
payable hereunder, for each such boat or vessel,

shall not be less than $20.00 per annima."
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Appellants argue that this Act is invalid for the

reasons (1) that the tax on boats is not uniform

upon the same class of subjects, and (2) that this tax

is not according to value.

1. The basis of appellants' first contention is that

the clause fixing the maximum tax of $20.00 on all

vessels of less than 5 net tons is applicable to sub-

section (a) as well as to (b). Under such an inter-

pretation, it is said that the owner of a boat of less

than 5 tons and less than $2,000.00 in value would

be discriminated against by being obliged to pay a

minimum tax of $20.00 while the owner of other

property in the Territory of the same value would

pay only a tax of 1% of such value, which necessarily

would be less than $20.00.

This conclusion, however, depends for its validity

upon the soundness of premise upon which it is

grounded, i.e., that the $20.00 minimum clause is

applicable to subsection (a) of Chapter 88. Such a

premise is false; hence, the conclusion must fall.

A reasonable construction of the statute would restrict

the application of that clause to subsection (b), for

first, that clause is found in paragraph (b) and not

in (a) or in a separate paragraph, and therefore, it

should logically be regarded as not qualifying the

whole statute; and second, interpreting the $20.00

minimum provision as being applicable only to those

cases where a boat owner elects to pay his tax on

a tonnage basis will be consistent with and satisfy

requirements of uniformity, and it is a well estab-
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lished rule of law that the courts will adopt that

construction of a statute which will uphold its valid-

ity. Plymouth Coal Co. v. Pennsylvania, 232 U.S.

531, 546.

This, of course, means that the legislature has

adopted a classification; and since it may be assumed

that where one has an election, he will choose the

method of taxation that will result in the least bur-

den, the classification amounts to this: that boats and

vessels of less than 5 net tons and more than $2,000.00

in value are taxed at a flat rate of $20.00 per -vessel.

Appellants argue that not only is such a classifica-

tion improper, but there is no uniformity within the

class because of a hypothetical situation that might

arise where boats of identical tonnage but of different

values are taxed alike. However, not only does the

legislature have the greatest freedom of classification

where taxation is concerned, but the burden is placed

upon those who will challenge the legislative arrange-

ment to negative every conceivable basis that might

support it. Madden v. Kentucky, 309 U.S. 83, 88. This

appellants have failed to do. There has not even been

an attempt to show that Chapter 88 in substance or

practical operation discriminates against either of-

appellants. And since the Act on its face discloses

no such purpose, it must be held valid. General Amer-

ican Tank Car Corp. v. Day, 270 U.S. 367, 373, 375.

Nor can appellants prevail with their claim that there

is unconstitutional inequality within the class. It has

not been shown that either is a member of the class
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referred to, which alone would be sufficient answer

to this charge of invalidity, cf. Heald v. District of

Columbia^ 259 U.S. 114, 123; but moreover, even if

there are possible differences in tax burdens within

the class, it would have to be proved that such differ-

ences were not only substantial, but also arbitrary

and capricious, before it could be said that require-

ments of uniformity and equality have been contra-

vened. Lawrence v. State Tax Commission, 286 U.S.

276, 284.

2. Appellants' further contention that boats of

less than 5 net tons, classified as mentioned above,

are not assessed according to true and full value, is

disposed of by what has been said with respect to the

classification; for even if the amount of tax paid

by owners of such boats is less than that paid by

owners of other property of the same value, this only

means that the former are taxed at a different per-

centage of true and full value and not that true and

full value has been disregarded. If the classification

is otherwise valid, then it makes no difference what

basis of valuation—i.e., what percentage of true and

full value—is adopted. Cf. Greene v. Louisville <& I.

R. Co., 244 U.S. 499, 515-516.

V. APPELLANTS HAVE COMPLETELY FAILED TO SHOW ANY
ACTUAL PREJUDICE OR DISCRIMINATION.

With the use of scarcely any of the preceding argu-

ment it would be sufficient answer to all of appel-

lants' claims that Chapter 10 is invalid that they have
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failed to show injury by reason of its operation.

Alaska Steamship Co. v. Miillaney, 180 F. 2d. 805, 815.

They certainly cannot deny the authority of the Ter-

ritorial Legislature to impose a general property tax

throughout the Territory, which means that no claim

of discrimination against those residing outside of

cities and districts can be grounded upon the fact

that for the first time since the inception of the Terri-

torial Legislature they have been obliged to pay ad

valorem taxes. They have failed to show any actual

inequality in the imposition of the tax, or even if

such could have been shown, that it was the result

of an intentional and systematic undervaluation of

some but not all of the taxed property in the same

class as theirs. Charleston Assn. v. Alderson, 324

U.S. 182, 190-191. Their entire case rests upon hy-

pothetical inequalities—upon the gratuitous assump-

tion, unsupported by facts, that at some time in the

indefinite future the Act might be administered to

their disadvantage. What they are really asking for

then is that the court render a declaratory judgment

upon a hypothetical case—something which the court,

of course, will refuse to do. Watson v. Buck, 313 U.S.

387, 402.

Granted that the Act is not perfect, that appellants

could perhaps have drafted a better one. But it is too

late now to attempt to interpret equality or uniform-

ity as precluding all differences in taxation rather

than merely forbidding those that are arbitrary or

capricious. It has been too well settled that an iron

rule of equal taxation is not required, BelVs Gap Rd.

Co. V. Pennsylvania, 134 U.S. 232, 237; that invalidity
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is not established by a failure to achieve equality with

mathematical exactitude. General American Tank

Car Corp. v. Day, 270 U.S. 367, 373-374; Welch v.

Henry, 305 U.S. 134, 145; Concordia Insurance Co.

V. Illinois, 292 U.S. 535, 547. Appellants' burden was

to demonstrate that in practical operation this Act

effected a real and oppressive discrimination against

them, Madden v. Kentucky, 309 U.S. 83, 88; Charles-

ton Assn. V. Alderson, supra, p. 191; Lawrence v.

State Tax Commission, 286 U.S. 276, 284; and not

merely that there are possible or theoretical differ-

ences in tax burdens. They have failed to sustain

this burden; hence, the presumption that Chapter 10

is valid must prevail. Metropolitan Co. v. Brownell,

294 U.S. 580, 584 ; Latvrence v. State Tax Commission,

286 U.S. 276, 283.

CONCLUSION.

For the reasons stated it is respectfully submitted

that the judgment of the district court should be

affirmed.

Dated, Juneau, Alaska,

February 18, 1953.

J. Gerald Williams,
Attorney General of Alaska,

John H. Dimond,
Assistant Attorney General of Alaska,

Attorneys for Appellee.
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Appendix

Chapter 10, Session Laws of Alaska, 1949.

Section 1. TITLE. This Act may be cited as the

'^Alaska Property Tax Act".

Section 2. DEFINITIONS. As used in this Act,

the following words and terms shall have the mean-

ings ascribed to them in this section unless the context

clearly indicates a different meaning:

(a) The word ''assessor" means an authorized

representative of a Board of Assessment and Equal-

ization designated to perform the duties of making

assessments in a judicial division.

(b) The word "board" means a Board of Assess-

ment and Equalization.

(c) The word "Collector" means the Tax Commis-

sioner or his authorized representative, employee or

agent designated by him.

(d) The word "division" means judicial division

as understood and recognized in Alaska.

(e) The word "improvements" includes all build-

ings, Structures, fences and additions erected upon or

affixed to the land, whether or not the title of the land

has been acquired by any particular person.

(f) The word "include", when used in a definition

contained in this Act, shall not be deemed to exclude

other things otherwise within the meaning of the term

defined.

(g) The word "person" means and includes any

individual, trustee, receiver, firm, partnership, joint
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venture, syndicate, association, corporation, trust, or

any other group acting as a unit.

(h) The words ''personalty" or ''personal prop-

erty" shall mean all machinery, equipment, household

goods, and other tangible personal property which is

located on or used in connection with particular

land, or owned, possessed or used independently of

any particular land.

(i) The word "property" means and includes real

property, improvements, and personalty, as herein

defined.

(j) The words "real property" or "land" mean

any estate or interest therein, including permit or

license rights, and improvements thereon, and shall

include all timber or patented lands.

(k) The words "Tax Commissioner" means the

Tax Commissioner of the Territory of Alaska.

(1) The words "tax lien" embrace liens for penal-

ties, interest and costs as well as for unpaid taxes.

(m) The word "Territory" means the Territory

of Alaska.

Section 3. LEVY OF TAX. For the calendar

year of 1949, and each calendar year thereafter there

is hereby levied, and there shall be assessed, collected

and paid, a tax upon all real property and improve-

ments and personal property in the Territory at the

rate of one per centum of the true and full value

thereof. For the purposes of this section the assessed

value of unimproved, impatented mining claims which

are not producing, and non-producing patented min-
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ing claims upon which the improvements originally

required for patent have become useless through de-

terioration, removal or otherwise, is hereby fixed at

$500.00 per each 20 acres or fraction of each such

claim, except that if the surface ground of any such

claim is used for other than mining purposes and has

a separate and independent value for such other pur-

poses, the valuation as pertains to such non-mining

uses and of improvements incidental to such uses

shall be according to the full and true value thereof.

Section 4. TAX UPON PROPERTY WITHIN
INCORPORATED CITIES AND DISTRICTS.
The tax levied under the provisions of Section 3 upon

the property within the limits of an incorporated city

or town, independent school district or incorporated

school district in the Territory shall be assessed, col-

lected and enforced in the manner prescribed by the

property tax law of the municipality or district, by

and at the expense of the municipalities and districts

prorated proportionately between each, provided that

amounts levied but which prove uncollectible, and the

cost of foreclosure on delinquent accounts shall be

borne by the city or school and public utility district.

All of the tax levied under this Act which is so

collected shall be remitted to such municipalities or

school districts as follows:

(a) As to cities which are not a part of an inde-

pendent school district the municipal tax collection

authority shall turn the amount of tax collected over

to the city treasurer.

I
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(b) As to incorporated school districts the tax

collectors thereof shall turn the amount of tax col-

lected over to the district school board.

(c) As to cities which are part of an independent

school district the amount of taxes collected shall be

turned over to the city treasurer. The city treasurer is

hereby authorized and empowered to turn over to the

school board such part of the funds collected as may be

determined by the city council from time to time nec-

essary to efficiently carry on school functions in said

school district. Such cities may assess and collect an

additional tax on real and personal property situate in

the said cities not to exceed the amount allowed by law,

which tax shall be assessed and collected at the same

time and in the same manner as the tax provided in

Section 3 of this Act, which said funds shall be used by

said cities for general municipal purposes. Regarding

that part of independent school districts outside of

town bounds, the tax collection authority therein shall

turn the taxes collected over to the district school

board; provided that the millage levy for school pur-

poses shall be uniform within incorporated school dis-

tricts whether said district includes another incorpor-

ated municipality or not and any unused remainder up

to the maximum levy hereunder shall revert to the

Territorial Treasurer except that portion collected

within any incorporated municipality within the

boundary of such school district in which case such

remainder, unused for school purposes, shall revert

to the treasury of the incorporated municipality in

which it may be collected.



(d) Taxes collected hereunder within a public util-

ity district shall be handled in a like manner to those

collected in cities or other incorporated municipalities,

including collection costs, remissions and school mill-

age levy provisions as set forth herein.

(e) In all cases where such local units are to receive

such tax collections, the local tax collection authority

shall, upon delivery of the money as above set forth,

obtain a receipt in duplicate therefor and forward the

duplicate thereof to the Tax Commissioner. The time

or times to be set for payment on account of such col-

lections shall be prescribed by the Tax Commissioner.

Such other accounting as may be indicated shall be

made to the Tax Commissioner at such times and in

such manner as may be prescribed by him.

The tax money so collected which remains after re-

missions have been made shall be transmitted to the

Tax Commissioner at such intervals and in such man-

ner as he shall direct, for deposit with the Treasurer,

to be covered into the general fund of the Territory.

Section 5. TAX ON PROPERTY OUTSIDE IN-

CORPORATED CITIES AND SCHOOL DIS-

TRICTS. The tax levied under the provisions of

Section 3 upon property outside the limits of an in-

corporated city, independent school district, or incor-

porated school district or public utility district in the

Territory shall be assessed, collected and enforced as

provided in this Act.
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Section 6. EXEMPTIONS.

(a) Property shall be exempt from taxation here-

under when used exclusively for educational, religious,

or charitable purposes.

(b) The property of the United States, of the Ter-

ritory, and of any municipal corporation, independent

school district, incorporated school district, public

utility district and association operating utilities un-

der arrangement with the Rural Electrification Ad-

ministration, shall be exempt hereunder.

(c) The personal property of any person to the

value of $200.00 shall be exempt hereunder.

(d) The property of any organization not organ-

ized for business purposes, whose membership is com-

posed entirely of the veterans of any wars of the

United States, or the property of the auxiliary of

any such organization, and all monies on deposit be-

longing to such organization shall be exempt here-

under, except any such property which produces

rentals or profits for such organization.

(e) The laws exempting certain property from

levy and sale on execution shall not apply to taxes

levied hereunder or to the collection thereof.

(f ) New industrial, commercial and business con-

struction shall be exempt during the period of con-

struction and until the plants or buildings are oc-

cupied or operated, but in no case shall this exemption

exceed three taxable years from the time of beginning

of construction. Modifications and repairs to existing
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structures shall not be considered new construction

under this provision.

(g) All homesteads upon which entry has been

made in accordance with the land laws of the United

States shall be exempt from the date of entry until

one year after the date upon which patent shall have

been granted and final title acquired. Such exemp-

tions shall include all improvements upon such home-

steads pertaining to residential or agricultural pur-

poses.

(h) INDUSTRIAL INCENTIVE CLAUSE : The

Tax Commissioner is authorized to grant incentive

exemptions hereunder in the manner and to the ex-

tent hereinafter set forth:

(1) An exemption of one-half of the tax otherwise

imposed hereunder, or such other lesser fraction

thereof as the Tax Commissioner may deem to be a

necessary and proper encouragement to new industry

as hereinafter defined, for such period not exceeding

10 taxable years from the date production is com-

menced, upon new plants and buildings and other

installations, real estate and equipment, as are con-

structed and procured by new industrial enterprises,

as hereinafter defined, to manufacture or process

products which constitute industry new to Alaska

with resultant establishment of new payrolls in

Alaska.

The terms "new industry" or ''new industrial

enterprises" as used herein shall mean undertakings

for the purpose of manufacturing or processing prod-
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ucts not manufactured or processed in Alaska on

the effective date hereof and for which plants have

not already been established in Alaska.

(2) The Tax Commissioner shall establish and

promulgate general standards and rules conformable

to this Act for determining the eligibility of appli-

cants for exemptions hereunder, and the extent to

which exemptions for such applicants respectively

are to be granted, including such factors as: perma-

nence of the industry involved; the amount of its

capital investment; whether it is a seasonal or con-

tinuous operation; whether it will likely be marginal

because of distance from principal markets; trans-

portation costs and differential in cost of production

in Alaska as compared to cost of productions else-

where; the number of resident Alaskan workmen who

will be given employment; and other pertinent fac-

tors, related to improving the economy of the Terri-

tory of Alaska. He shall also consider in each case

the recommendation of the Divisional Board of As-

sessment of the division in which the new industry

is proposed to be established, which recommendation

shall be obtained by the applicant in advance of the

application and attached thereto. After all such fac-

tors are taken into consideration, the decision of the

Tax Commissioner shall be rendered, subject, how-

ever, to final approval of the Divisional Board of As-

sessment. If after studying the Tax Commissioner's

findings and decisions, the said Board, acting by

majority of its members, is unable to agree with

said decision, it shall, after reasonable notice to the
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hold a hearing and make the decision, which shall

be final, except that when such exemption decision

expires, the position of the new industry may be re-

evaluated and extension granted within the maximum
limits allowed hereunder, in the same manner as pro-

vided for the granting of the original exemption.

j| (3) All exemptions granted hereunder shall be

negotiated and consummated prior to the initial com-

mencement of production by the applicant.

(4) Exemptions granted by the Tax Commissioner

hereunder shall be applicable within or without muni-

cipalities, school districts or public utility districts.

Section?. RETURNS.

(a) On or before the 15th day of July in the year

1949, and on or before the 15th day of March in each

year thereafter, every person shall submit in duplicate

to the assessor of the judicial division, a return of his

property, and of the property held or controlled by

him in a representative capacity, in the manner pre-

scribed in this Act, which return shall be based on

values existing as of January 1 in the same year.

(b) In every case the person making the return

shall state an address to which all notices required

to be given to him under this Act may be mailed

or delivered.

(c) The return shall show the nature, quantity,

amount and value of the property, the place where

the property is situated, and said return shall be in

such form as the Tax Commissioner may prescribe,



and shall be signed and verified by the person liable,

or his or its authorized agent or representative.

Section 8. ADDITIONAL RETURNS. The as-

sessor may, by notice in writing to any person by

whom a return has been made require from him a

further return containing additional details and

more explicit particulars, and upon receipt of the

notice, that person shall comply fully with its require-

ments within thirty days after its receipt by him.

Section 9. POWER TO MAKE EXAMINA-
TIONS.

(a) An assessor shall not be bound to accept as

correct the return made by any person, but if he

thinks it necessary or expedient, or if he suspects that

a person who has not made a return is liable to assess-

ment, he shall make an independent investigation as

to the property of that person, and may make his

own valuation and assessment of the taxable amount

thereof, which will be prima facie good and sufficient

for all legal purposes.

(b) For the purpose of such examination, the as-

sessor, personally or by any deputy designated by

him, may enter upon any premises and may examine

any property thereon, and shall have access to and

may examine all property records involved, and such

person shall, upon request, furnish to the assessor

or deputy every facility and assistance for the pur-

poses of such examination.

(c) An assessor may in any case examine a person

on oath or otherwise, and upon request of the assessor,
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the person shall attend and submit himself to ex-

amination by the assessor.

Section 10. INSPECTION OF RETURN. No re-

turn made by any person under this Act shall be

open for inspection by any person except officers

authorized by law to administer this Act, or upon an

official investigation or proceedings in court, and any

Territorial employee who violates said restriction by

communicating any information obtained under the

provisions of this Act, except such information as is

required by law to be shown on the assessment rolls,

or allows any person not legally entitled thereto to

inspect or have access to any return made under the

provisions of this Act shall be guilty of a misde-

meanor punishable under the penalty clause of this

Act, and shall be discharged from his office or employ-

ment and be ineligible to hold any public office or

employment for the Territory for a period of two

years thereafter.

Section 11. VALUATION. Property shall be as-

sessed at its full and true value in money, as of Jan-

uary 1 of the assessment year. In determining the

full and true value of property in money, the person

making the return, or the assessor, as the case may
be, shall not adopt a lower or different standard of

value because the same is to serve as a basis of taxa-

tion, nor shall he adopt as a criterion of value the

price for which the property would sell at auction,

or at a forced sale, either separately or in the aggre-

gate with all of the property in the taxing district,

but he shall value the property at such sum as he
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believes the same to be fairly worth in money at

the time of assessment. The true value of property

shall be that value at which the property would gen-

erally be taken in payment of a just debt from a

solvent debtor.

Section. 12. ASSESSMENT. Every person shall

be assessed and taxed annually on his property in

the division in which the property is situated, and

where any parcel of land is situated partly in one

division and partly in another or partly within a

municipality or school district and partly elsewhere,

the assessment in respect of that parcel shall be made

in the division or district within which the greater

part of the property is situated. Real property and

personalty shall be separately assessed.

Section 13. TO WHOM ASSESSED.

(a) Subject to subsection (b) and (c) of this

section, property shall be assessed and taxed in the

name of the owner or claimant or where the property

is owned, occupied or claimed by two or more persons,

it shall be assessed and taxed in the names of the

owners, occupiers or claimants jointly.

(b) Where a verified statement is furnished show-

ing that property has become the subject of a contract

of sale or been leased by the owner to another person,

the name of the other person shall be noted on the

assessment roll and like notice of the assessment shall

be sent to him as to the owner, in which case the

taxes assessed in respect of the property may be re-

ceived either from the owner or from the purchaser

or tenant, or from any optionee, prospective dis-
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tributee, purchaser or encumbrancer who desires to

safeguard the title to the property.

(c) Land of the United States or the Territory

which is held under any mining location, lease, license,

agreement for sale, accepted application for purchase,

or otherwise, shall be assessed and taxed in the name

of the occupier according to the value of his interest

therein (except as above modified in this Act with

respect to certain mining claims) ; but no assessment

or taxation in respect of land so held or occupied

shall in any way affect the rights of the United

States in the land.

(d) Where the property assessed is owned by two

or more persons in undivided shares, each owner shall

be assessed on the undivided interest at the propor-

tion of the assessed value of the property that his

undivided interest bears to the whole.

Section 14. CONTENT OF ASSESSMENT
ROLL.

(a) The assessor of each division shall prepare an

annual assessment roll for each division covering

property outside of municipalities and school districts

and public utility districts, after consideration of all

returns made to him pursuant to this Act, and after

careful inquiry from such sources as he may deem

reliable. On the roll he shall enter the following par-

ticulars :

(1) the names and last known addresses of all

persons with property liable to assessment and taxa-

tion;
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(2) a description of all taxable property;

(3) the assessed value, quantity, or amount of said

property and the taxes thereon;

(4) the arrears of taxes owing by any persons;

and,

(5) any other information that may be required

by the Tax Commissioner.

(b) It shall be a sufficient description of any

property for the purposes of this Act, if there is

entered on the assessment roll the best available short

description of the property.

Section 15. ASSESSMENT NOTICE.

(a) The assessor, before completion of the assess-

ment roll, shall give to every person named thereon a

notice of assessment, showing the valuation and as-

sessment of his property and the amount of taxes

thereon, in such form as the Tax Commissioner may
prescribe. At least 60 days must be allowed from

date of such mailing within which to appeal to the

Board against the assessment. He shall enter on the

roll opposite the name of each person the date of giv-

ing the assessment notice which entry shall be prima

facie evidence of the giving of the notice. On the

back of each assessment notice shall be printed a brief

summary for the information of the taxpayer, of the

dates when the taxes are payable, delinquent, and

subject to interest, dates when the Board will sit for

equalization purposes, and any other particular spe-

cified by the Tax Commissioner.
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(b) The assessment notice shall be directed to the

person to whom it is to be given, and shall be suf-

ficiently given if it is mailed by first class mail

addressed to, or is delivered at, his address as last

known to the assessor ; or, if the address is not known

to the assessor, the notice may be mailed addressed

to the person at the postoffice nearest to the place

where the property is situated. The date on which

the notice is so mailed or is so delivered for all pur-

poses of this Act shall be deemed to be the date on

which the notice is given.

Section 16. COMPLETION OF ASSESSMENT
ROLL. The assessor shall complete the annual assess-

ment roll for the year 1949 on or before the 1st day

of September and for each year thereafter on or be-

fore the 1st day of July of that year, which shall be

based on values of January 1st immediately preced-

ing, and shall certify the same by attaching thereto

a certificate in a form to be prescribed by the Tax

Commissioner. Such supplementary assessment rolls

shall be prepared and certified as may be deemed

necessary or expedient.

Section 17. EFFECT OF ASSESSMENT ROLL.
All taxes to be levied or collected under this Act shall,

except as otherwise provided, be calculated, levied

and collected upon the assessments entered in the

assessment rolls and certified by the respective as-

sessors as correct, subject to the taxpayers' rights of

appeal and to the corrections and amendments made
in the rolls pursuant to this Act.
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Section 18. PROVISIONS APPLICABLE TO
SUPPLEMENTARY ROLLS. All the duties im-

posed upon the assessor with respect to the annual

assessment roll and all the provisions of this Act

relating to assessment rolls shall, so far as applicable,

apply to supplementary assessment rolls.

Section 19. CORRECTION OF ERRORS BY
ASSESSOR. Any assessor may correct any error,

omission or invalidity made or arising in the prepara-

tion of the assessment roll at any time before the sit-

ting of the Board. It shall be the duty of every

person receiving a notice of assessment to advise the

assessor of any error, omission or invalidity he may

have observed in the assessment of his property, in

order that the assessor may correct the same.

Section 20. TRANSMISSION OF ROLL TO
THE TAX COMMISSIONER.

(a) A Copy of all assessment rolls shall be cer-

tified and transmitted to the Tax Commissioner at

Juneau not later than one month after the completion

of same unless the time for transmission is extended

by the Tax Commissioner. This shall be in addition i

to deposit of the assessment roll for retention in the

division as required in Section 22.

(b) All corrections and amendments made in the

roll pursuant to this Act or the decisions of the Board

or the courts, and which are not shown on the assess-

ment roll deposited with the collector or upon the

copy transmitted to the Tax Commissioner at Juneau,

shall be forthwith reported to the collector by the

assessor.
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Section 21. VALIDITY OF ASSESSMENT
ROLLS. Every assessment roll as completed and

certified by the assessor, and as corrected and

amended by him from time to time in conformity with

this Act and the decisions of the Board shall, except

insofar as the same may be further amended on ap-

peal to the court, be valid and binding on all persons,

notwithstanding any defect, error, omission or invalid-

ity existing in the assessment roll or any part thereof,

and notwithstanding any proceedings pertaining

thereto.

Section 22. DEPOSIT OF ROLL WITH COL-
LECTOR. L^pon a completed assessment roll being

amended by the assessor in conformity with the de-

cisions of his Board, the assessor shall deliver the

roll to the collector, for retention in the division to

which it applies, and the roll shall be open during

office hours to the inspection of all taxpayers of the

division.

Section 23. SITTINGS AND RECORDS OF
BOARD. For the purpose of scrutinizing the assess-

ment roll and its supplements, and taking corrective

action thereon, or for hearing appeals in respect of

any assessment rolls, or from any assessment made

under this Act, the Board in each division shall sit

and adjourn from time to time as its business may
require, and shall record its proceedings and de-

cisions. During all periods when a Board is not in

session, its records and decisions shall be kept by

the assessor.
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Section 24. NOTICES BY BOARD.

(a) Where the name of any person is ordered

by the Board to be entered on the assessment roll, by

way of addition or substitution, for the purpose of

assessment, the Board shall cause notice thereof to be

mailed by the assessor to that person or his agent

in like manner as provided in Section 15, giving him

at least 60 days from the date of such mailing within

which to appeal to the Board against the assessment.

(b) Whenever it appears to the Board that there

are overcharges or errors or invalidities in the assess-

ment roll, or in any of the proceedings leading up

to or subsequent to the completion of the roll, and

there is no appeal before the Board in which the

same may be dealt with, the Board may notify parties

affected with the view of hearing them.

Section 25. APPEAL BY PERSON ASSESSED.

(a) Any person whose name appears on the assess--

ment roll for any division or who is assessed in any

district, may appeal to the Board with respect to any

alleged overcharge, error, omission or neglect of the

assessor.

(b) Notice of appeal, in writing, shall be filed

with the Board within 60 days after the date on which

the assessor's notice of assessment was given to the

person appealing. Such notice must contain a cer-

tification that a true copy thereof was mailed or de-

livered to the assessor. If notice of appeal is not

given within that period, right of appeal shall cease,

unless it is shown to the satisfaction of the Board that
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the taxpayer was unable to appeal within the time

so limited.

(c) A copy of the notice of appeal must be sent

to the assessor as above indicated-

Section 26. APPEAL RECORD. Upon receipt of

the notice of appeal, the assessor shall make a record

of the same in such form as the Tax Commissioner

may direct, which record shall contain all the informa-

tion shown on the assessment roll in respect of the

subject matter of the appeal, and the assessor shall

place the same before the Board from time to time as

may be required by the Board.

Section 27. NOTICE OF HEARING. Not less

than 30 days before the sittings at which the appeal

is to be heard, the Board shall cause a notice to be

mailed by the assessor to the person by whom the

notice of appeal was given, and to every other person

in respect of whom the appeal is taken, to their

respective addresses as last known to the assessor.

The form of such notice shall be prescribed by the

Tax Commissioner.

Section 28. HEARING OF APPEAL.

(a) At the time appointed for the hearing of the

appeal, the Board shall hear the appellant, the as-

sessor, other parties to the appeal and their witnesses,

and consider the testimony and evidence adduced, and

shall determine the matters in question on the merits

and render its decision accordingly.

(b) If any party to whom notice was mailed as

above set forth fail to appear, the Board may proceed

j

with the hearing in his absence.
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(c) The burden of proof in all cases shall be upon

the party appealing. i

Section 29. ENTRY OF DECISIONS. The Board

shall from time to time enter in the appeal record

its decisions upon appeals brought before it, and shall

certify to the same. The assessor, upon receipt of

the appeal record, and subject in every case to any

appeal taken to the courts, shall enter in the assess-

ment roll such amendments as may be necessary to

give effect to the decisions of the Board.

Section 30. COLLECTION UNAFFECTED BY
APPEAL. Neither the giving of a notice of appeal

by any taxpayer, nor any delay in the hearing of

the appeal by the Board shall in any way affect the

due date, the delinquency date, the interest, or any

liability for payment provided by this Act in respect

of any tax which is the subject matter of the appeal.

In the event of the tax being set aside or reduced by

the Board on appeal, the Tax Commissioner shall

refund to the taxpayer the amount of the tax or

excess tax paid by him, and of any interest imposed

and paid on any such tax or excess.

Section 31. APPEAL TO COURT. Any person i

feeling aggrieved by any order of the Board shall

have the right of appeal on a de novo basis to the

District Court for the Territory of Alaska in the

division in which the matter is pending. Such appeal

shall be pursued as nearly as may be in accordance

with the procedure prescribed in Sections 68-9-4 to

68-9-14 inclusive, Alaska Compiled Laws Annotated i

1949, governing appeals from a Justice's Court in
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civil cases and the Tax Commissioner shall promul-

gate miiform regulations adapting the above refer-

enced procedure for perfecting such appeals.

Section 32. TIME OF PAYMENT. Taxes for a

calendar year shall be payable annually the first day

of February of the ensuing year. Failure to pay on

said due date shall cause the tax to become delinquent

and shall subject the property assessed to the interest

and penalty additions hereinafter provided. Payments

of taxes may be made at any time before their due

date, but no discount shall be allowed for such early

payment.

Section 33. MODE OF PAYMENT. All taxes

payable under this Act shall be paid in lawful money

of the United States or its equivalent, at the office

of the collector in the judicial division in which same

are due.

Section 34. LIEN.

(a) The taxes assessed upon property, together

with interest and penalty, shall be a lien thereon from

and after assessment until paid, and no sale or trans-

fer of such property shall in any way affect the lien

of such taxes.

(b) Liens for taxes hereunder shall be first liens

and paramount to all prior and subsequent encum-

brances, alienations and descents of the property.

Section 35. INTEREST.

(a) For failure to pay taxes when due, interest

inclusive of penalty at the rate of one percent per
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month shall be added on the first of each month until

the tax is paid or the property sold hereunder, but

not to exceed the legal rate of interest in the aggre-

gate.

(b) Where a tax becomes payable in respect to

property assessed on a supplementary assessment roll,

the like interest shall be added to and recovered as

a part of the tax as might have been imposed if the

return and the assessment had been made at the time

prescribed, by this Act and the tax had been duly

levied and had not been paid.

Section 36. FAILURE OR REFUSAL TO COM-
PLY "WITH ACT. Every person who, without rea-

sonable excuse, in violation of any provision of this

Act or of the regulations made thereunder

—

(a) refuses or fails to make any return required

to be made; or,

(b) in the making of any return, or otherwise,

wilfully withholds any information necessary for

ascertaining the true taxable amount of any prop-

erty; or,

(c) refuses or fails to furnish to the assessor or

his employee or agent any access, facility, or assist-

ance required for the purpose of an entry on or

examination of property or records; or,

(d) refuses or fails to attend or submit himself to

examination on oath or otherwise by the assessor, the

Board or the Tax Commissioner when duly cited so

to do;—shall, in addition to penalties otherwise pre-
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scribed herein, be guilty of an offense against this

Act.

Section 37. FALSE RETURNS AND REC-

ORDS. Every person who knowingly and wilfully

makes any false or deceptive statement in any return

required to be made under this Act, or fraudulently

omits to give therein a full and correct statement of

the property of the taxpayer, or makes or keeps any

false entry or record in any book of account or

record required to be kept under this Act, shall be

liable, on conviction, to a fine of not less than One

Hundred Dollars and not more than One Thousand

Dollars.

Section 38. DEFACING POSTED NOTICES.
Every person who, without reasonable excuse, tears

down, injures or defaces any advertisement, notice

or document which, under the authority of this Act

or the regulations made thereunder, is posted in a

public place, shall be guilty of an offense against this

Act.

Section 39. PENALTY FOR OFFENSES. Every

person guilty of an offense against this Act for which

no other penalty is specifically provided, shall be

liable, on conviction, for a first offense to a fine not

exceeding Five Hundred Dollars, and for a second

or subsequent offense to a fine of not less than One

Hundred Dollars and not more than One Thousand

Dollars.

Section 40. LIABILITY OF CORPORATE OF-

FICERS, ETC. Every director, manager, secretary
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or other officer of a corporation or association, and!

every member of a partnership) or syndicate, who

)

knowingly and wilfully authorizes or permits any
\

Act, default, or refusal which would subject the or-

ganization to criminal liability hereunder, shall be

likewise personally guilty of such offense.

Section 41. PROSECTIONS. Prosecutions here-

under for imposing of fines shall be at the instance of

the Tax Commissioner and be brought in the name

of the Territory.

Section 42. RECOVERY OF UNPAID LIENS.

On or after the first day of April of any year, the

Tax Commissioner may, Avith the assistance of the

Attorney General, file in the office of the clerk of

the district court in the division in which property

subject to delinquent taxes is situated, a list of all

parcels affected by unpaid liens. Thereafter the Tax

Commissioner shall, unless the matter be otherwise

resolved, proceed to foreclosure of said liens in sub-

stantially the manner prescribed in Sections 22-2-8

to 22-2-18, both inclusive, of Alaska Compiled Laws

Annotated 1949, for the foreclosure of land registra-

tion liens, and all pertinent provisios of said sections

are hereby adopted as applicable hereto.

Section 43. BOARDS OF ASSESSMENT AND
EQUALIZATION.

(a) There is hereby created and established for

each judicial division a Board of Assessment and

Equalization.
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(b) Each Board shall consist of three members
appointed by the Governor subject to confirmation

by the majority of the members of both Houses con-

vened in Joint Session, provided, however, that per-

sons appointed may perform the duties of their offices

until action by the ensuing Legislature is taken either

confirming or rejecting such appointments.

(1) Board members shall be appointed solely on

the grounds of fitness to perform the duties of the

office.

(2) In the event of a vacancy on any Board, a

successor shall be appointed to serve for the balance

of the unexpired term.

(c) The term of each Board member shall be six

years, except as hereinafter provided, but any person

duly appointed and qualified shall hold office until his

successor is appointed and qualified. No Board mem-
ber shall be eligible to serve more than one six-year

term.

(1) The terms of the members first appointed for

each Board shall begin when they are appointed and

qualified and shall continue for the following periods

:

one until March 31, 1951, one until March 31, 1953,

and one until March 31, 1955.

(2) A Board member may be removed from office

by the Governor after notice and opportunity for

hearing, upon grounds of inefficiency, neglect of duty,

malfeasance in office, but for no other cause whatever.

(d) The principal offices of the respective Boards

shall be located in the following cities: for the First
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Judicial Division at Juneau, for the Second Judicial

Division at Nome, for the Third Judicial Division at

Anchorage, and for the Fourth Judicial Division at

Fairbanks.

(e) The compensation of each Board member shall

be $15.00 for each day actually spent in the perform-

ance of his duties, including all the time away from

his place of residence in connection therewith, to-

gether with per diem and travel expense payable in

accordance with vouchers issued by the Tax Com-

missioner.

(f ) Each Board, within its judicial division, shall

have the power and duty, subject to the approval of

the Tax Commissioner as to all expenses of Board

operations, to:

—

(1) Exercise general supervision and direct the

activities of assessment and equalization of property

taxes

;

(2) select an employee or employees or enter

into contracts with qualified persons to perform the

functions of appraiser and assessor; provided, that

persons so appointed shall have the technical and

other qualifications prescribed by the Tax Commis-

sioner, and be engaged at rates of compensation pre-

scribed by the Tax Commissioner;

(3) keep an accurate and complete record of all

Board business, orders and processes, which records

shall be open to public inspection at all reasonable

times

;
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(4) hold hearings and conduct investigations re-

quired in the administration of the assessment pro-

visions of this Act and hear and determine appeals

involving assessment of property, at such points in

their respective divisions as will serve the general

convenience of the public, provided that written min-

utes may be kept of the testimony of witnesses with-

out making a word by word record thereof;

(5) require attendance of witnesses and produc-

tion of all necessary evidence at any hearings and

administer oaths in the course of investigations con-

ducted or hearings held pursuant to the provisions

of this Act;

(6) require such searches and appraisements by

the assessor as the Board sees fit;

(7) require officers and employees of incorporated

cities and districts to furnish such information con-

cerning assessment and equalization of property taxes

as is deemed necessary;

(8) perform all duties specifically imposed and ex-

ercise all powers conferred upon the Board.

Section 44. TAX COMMISSIONER. The Tax

Commissioner shall be the collector of taxes levied

under this Act and enforce collections with the aid

of such divisional collectors or other deputy collectors

and personnel as he may see fit to appoint. He shall

administer all provisions of this Act except those

specifically assigned to a board or under the purview

of municipal or school district authority. The Tax
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Commissioner shall prescribe and furnish all neces-

sary forms, and promulgate and publish all needful

rules and regulations conformable herewith for the

assessment and collection of any tax herein imposed,

and shall voucher for expenditures according to law.

Section 45. SEVERABILITY CLAUSE. If any

provision of this Act, or the application thereof to

any person or circumstance is held invalid, the re-

mainder of the Act and such application to other

persons or circumstances shall not be affected thereby.

Section 46. EMERGENCY CLAUSE. An emer-

gency is hereby declared to exist and this Act shall

take effect immediately upon its passage and ap-

proval.

Approved February 21, 1949.

Chapter 88, Sessions Laws of Alaska, 1949.

Section 1. Section 3 of the Alaska Property Tax

Act which was House Bill No. 2 of this session of

the Legislature, is hereby amended by adding thereto

at the end thereof the following language:

With respect to any boat or vessel engaged in

marine service on a commercial basis and subject to

the provisions of this Act, the owner of said boat

or vessel may elect:

(a) To pay the tax levied hereunder on such boat

or vessel on the basis of the value thereof as defined

herein, or,

(b) To pay $4.00 per net ton of such vessel's

registered tonnage, but in any event the amount pay-
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able hereunder, for each such boat or vessel, shall

not be less than $20.00 per annum.

Approved March 23, 1949.

Alaska Organic Act, § 9.

(37 Stat. 514, as amended, 48 USCA § 78.)

All taxes shall be uniform upon the same class of

subjects and shall be levied and collected under gen-

eral laws, and the assessments shall be according to

the true and full value thereof, except that un-

patented mining claims and non-producing patented

mining claims, which are also unimproved, may be

valued at the price paid the United States therefor,

or at a flat rate fixed by the legislature, but if the

surface ground is used for other than mining pur-

poses, and has a separate and independent value

for such other purposes, or if there are improvements

or machinery or other property thereon of such a

character as to be deemed a part of the realty, then

the same shall be taxed according to the true and

full value thereof.




